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of an interest in all or part of the prop-
erty, or in consideration for permitting
such transfer.

Regulated entities means the Federal
National Mortgage Association, the
Federal Home Loan Mortgage Corpora-
tion, and the Federal Home Loan
Banks.

Transfer means, with respect to real
property, the sale, gift, grant, convey-
ance, assignment, inheritance, or other
transfer of an interest in the real prop-
erty.

§1228.2 Restrictions.

The regulated entities shall not pur-
chase, invest or otherwise deal in any
mortgages on properties encumbered
by private transfer fee covenants, secu-
rities backed by such mortgages, or se-
curities backed by the income stream
from such covenants, unless such cov-
enants are excepted transfer fee cov-
enants. The Federal Home Loan Banks
shall not accept such mortgages or se-
curities as collateral, unless such cov-
enants are excepted transfer fee cov-
enants.

§1228.3 Prospective application and
effective date.

This part shall apply only to mort-
gages on properties encumbered by pri-
vate transfer fee covenants if those
covenants are created on or after Feb-
ruary 8, 2011. This part shall not apply
to mortgages on properties encumbered
by private transfer fee covenants if
those covenants are created pursuant
to an agreement entered into before
February 8, 2011, applicable to land
that is identified in the agreement, and
the agreement was in settlement of
litigation or approved by a government
agency or body. This part also applies
to securities backed by mortgages to
which this part applies, and to securi-
ties issued after February 8, 2011,
backed by revenue from private trans-
fer fees regardless of when the cov-
enants were created. The regulated en-
tities shall comply with this part not
later July 16, 2012.

§1228.4 State restrictions unaffected.

This part does not affect state re-
strictions or requirements with respect
to private transfer fee covenants, such
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as with respect to validity, enforce-
ability, disclosures, or duration.
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Subpart A—Federal Home Loan
Banks

§1229.1 Definitions.

For purposes of this subpart:

Bank written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act (12
U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

Capital distribution means any pay-
ment by the Bank, whether in cash or
stock, of a dividend, any return of cap-
ital or retained earnings by the Bank
to its shareholders, any transaction in
which the Bank redeems or repurchases
capital stock, or any transaction in
which the Bank redeems, repurchases
or retires any other instrument which
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Federal Housing Finance Agency.

is included in the calculation of its
total capital.

Class A stock means capital stock
issued by a Bank, including subclasses,
that has the characteristics specified
in section 6(a)(4)(A)(i) of the Bank Act
(12 U.S.C. 1426(a)(4)(A)({1)) and related
regulations.

Class B stock means capital stock
issued by a Bank, including subclasses,
that has the characteristics specified
in section 6(a)(4)(A)(ii) of the Bank Act
(12 U.S.C. 1426(a)(4)(A)(ii)) and related
regulations.

Consolidated obligations means any
bond, debenture or note on which the
Banks are jointly and severally liable
and which was issued under section 11
of the Bank Act (12 U.S.C. 1431) and any
implementing regulations, whether or
not such instrument was originally
issued jointly by the Banks or by the
Federal Housing Finance Board on be-
half of the Banks.

Critical capital level for a Bank means
an amount equal to 2 percent of the
Bank’s total assets.

Director means the Director of the
Federal Housing Finance Agency or his
or her designee.

Ezxecutive officer means for a Bank
any of the following persons, provided
that the Director may from time to
time add or remove persons, positions,
or functions to or from the list (indi-
vidually for one or more Banks or
jointly for all the Banks) by commu-
nication to the affected Banks:

(1) Executive officers about whom the
Banks must publicly disclose detailed
compensation information under Regu-
lation S-K, 17 CFR part 229, issued by
the Securities and Exchange Commis-
sion;

(2) Any other executive who occupies
one of the following positions or is in
charge of one of the following subject
areas:

(i) Overall Bank operations, such as
the Chief Operating Officer or an equiv-
alent employee;

(ii) Chief Financial Officer or an
equivalent employee;

(iii) Chief Administrative Officer or
an equivalent employee;

(iv) Chief Risk Officer or an equiva-
lent employee;

(v) Asset and Liability Management
officer, or an equivalent employee;
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(vi) Chief Accounting Officer or an
equivalent employee;

(vii) General Counsel or an equiva-
lent employee;

(viii) Strategic Planning officer or an
equivalent employee;

(ix) Internal Audit officer or an
equivalent employee; or

(x) Chief Information Officer or an
equivalent employee; or

(3) Any other individual, without re-
gard to title:

(i) Who is in charge of a principal
business unit, division or function; or

(ii) Who reports directly to the
Bank’s chairman of the board of direc-
tors, vice chairman of the board of di-
rectors, president or chief operating of-
ficer.

FHFA means the Federal Housing Fi-
nance Agency.

Minimum capital requirement means
the leverage and total capital require-
ments established for a Bank under
section 6(a)(2) of the Bank Act (12
U.S.C. 1426(a)(2)) and related regula-
tions, as such requirements may be re-
vised by the Director, or any similar
requirement established for a Bank by
regulation, order, written agreement or
other action.

New business activity means any activ-
ity undertaken by a Bank that requires
approval from the FHFA under part 980
of this title.

Permanent capital means the retained
earnings of a Bank, determined in ac-
cordance with generally accepted ac-
counting principles in the TUnited
States (GAAP), plus the amount paid-
in for the Bank’s Class B stock.

Risk-based capital requirement means
any capital requirement established for
a Bank under section 6(a)(3) of the
Bank Act (12 U.S.C. 1426(a)(3)) and re-
lated regulations that ensures a Bank
will hold sufficient permanent capital
and reserves to support the risks that
arise from its operations.

Safety and Soundness Act means the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (12
U.S.C. 4501 et seq.) as amended.

Tangible equity means, for a Bank,
the paid-in value of its outstanding
capital stock plus its retained earnings
calculated in accordance with gen-
erally accepted accounting principles
in the United States (GAAP) less the
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amount of any assets that would be in-
tangible assets under GAAP.

Total capital means the sum of the
Bank’s permanent capital, the amount
paid-in for its Class A stock, the
amount of any general allowances for
losses, and the amount of any other in-
struments indentified in a Bank’s cap-
ital plan that the Director has deter-
mined to be available to absorb losses
incurred by such Bank. For a Bank
that has issued neither Class A nor
Class B stock, the Bank’s total capital
shall be the measure of capital used to
determine compliance with its min-
imum capital requirement.

§1229.2 Determination of a Bank’s
capital classification.

(a) Quarterly determination. The Di-
rector shall determine the capital clas-
sification for each Bank no less often
than once a quarter based on the cap-
ital classifications in §1229.3 of this
subpart. The Director may make a de-
termination with regard to a capital
classification for a Bank more often
than the minimum required under this
paragraph or make a determination for
one or more Banks without making a
determination for all the Banks.

(b) Notification to a Bank. Before fi-
nalizing any action to classify a Bank
under this section, the Director shall
provide a Bank written notice describ-
ing the proposed action and an oppor-
tunity to submit information that the
Bank considers relevant to the pro-
posed action in accordance with
§1229.12 of this subpart.

(c) Notification to the FHFA. A Bank
shall provide written notification with-
in ten calendar days of any event or de-
velopment that has caused or is likely
to cause its permanent or total capital
to fall below the level necessary to
maintain its capital classification at
the level assigned in the most recent
capital classification or reclassifica-
tion determination by the Director or
that is contained in the most recent
notice of a proposed capital classifica-
tion or reclassification provided under
§1229.12(a) of this subpart.

§1229.3 Criteria for a Bank’s capital
classification.

(a) Adequately capitalized. Except
where the Director has exercised au-
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thority to reclassify a Bank, a Bank
shall be considered adequately capital-
ized if, at the time of the determina-
tion under §1229.2(a) of this subpart,
the Bank has sufficient permanent and
total capital, as applicable, to meet or
exceed its risk-based and minimum
capital requirements.

(b) Undercapitalized. Except where the
Director has exercised authority to re-
classify a Bank, a Bank shall be consid-
ered undercapitalized if, at the time of
the determination under §1229.2(a) of
this subpart, the Bank does not have
sufficient permanent or total capital,
as applicable, to meet any one or more
of its risk-based or minimum capital
requirements but such deficiency is not
of a magnitude to classify the Bank as
significantly undercapitalized or criti-
cally undercapitalized.

(c) Significantly undercapitalized. Ex-
cept where the Director has exercised
authority to reclassify a Bank, a Bank
shall be considered significantly under-
capitalized if, at the time of the deter-
mination under §1229.2(a) of this sub-
part, the amount of permanent or total
capital held by the Bank is less than 75
percent of what is required to meet any
one of its risk-based or minimum cap-
ital requirements but the magnitude of
the Bank’s deficiency in total capital
is not sufficient to classify it as criti-
cally undercapitalized.

(d) Critically undercapitalized. Except
where the Director has exercised au-
thority to reclassify a Bank, a Bank
shall be considered critically under-
capitalized if, at the time of the deter-
mination under §1229.2(a) of this sub-
part, the total capital held by the Bank
is less than or equal to the critical cap-
ital level for a Bank as defined under
§1229.1 of this subpart.

§1229.4 Reclassification by the Direc-
tor.

(a) Discretionary reclassification.
Where the Director determines that
any of the grounds described in para-
graph (b) of this section exist, the Di-
rector may reclassify a Bank as:

(1) Undercapitalized, if it is otherwise
classified as adequately capitalized;

(2) Significantly undercapitalized, if
it is otherwise classified as under-
capitalized; or
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